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1. Introduction

Our awareness of unconscious bias is ever more critical, as we grapple with a growing awareness of inequities for
people of color and marginalized groups in our society, and we endeavor professionally and personally to continue
to recover from a global pandemic. The pandemic itself has exposed differences in outcomes to the disease and
differing economic, physical and mental health effects on groups.2

Unconscious bias sets the stage to trap us in a complex system where actions are taken for granted. Some people
are given different access and altered opportunities and others are denied access and opportunities based upon
individual biases. It is the authors’ hope that we will use this paper and time, to reflect on ourselves as individuals,
the activities of our employers, and the role we play as principals in our firms and companies. Also, as lawyers we
have the ability to advocate for all under our sworn oath to make our communities better. Addressing unconscious
bias behaviors benefits us as humans, and strengthens our workplaces and the communities we live in. Learning
and taking concrete actions will change biased behaviors and outcomes.

In this paper we will learn about unconscious bias in six steps. We will learn how knowing about unconscious bias
will help us have a more stable, motivated and engaged work force making our organizations stronger economically
as well as a better workplace. We will define what we mean by the term unconscious bias that some people refer
to as “Implicit Bias.” We will test ourselves to see how our responses and actions might exhibit unconscious bias
behaviors. We will review a growing body of research on the harmful effects of unconscious bias. We will learn
techniques from psychologists on how to change our personal and public behaviors. We will look at the human
face to the statistics and research. We will find possible words we can use; even the words diverse, or people of
color or African American can be misused no matter the good intent.3 We will find concrete actions to disrupt bias.
It is hard, continual, individual work if we want to change the way our culture manifests itself. It is the author’s hope
that this paper will challenge us to start conversations, to listen with open our minds to different views, to observe
different actions, and to notice how others feel and are affected by our biases.

And if this seminar is a start to our disrupting and resetting the system and busting our bias, it will be a very
worthwhile use of our time. 4 We know we cannot fix our bias from this seminar (or any program) or get a certificate



to show that we are now not biased. We know this work must be done consciously by all of us over time and on a
continuing basis to create the benefits we all desire for our workplace, our country and ourselves.

I. What Is The Impact On The Workplace?

Unconscious bias can impact our workplace by impairing diversity, undermining recruiting and employee
development, and losing out on job applicant referrals.5 Those that feel like they belong at their place of employment
generally perform at a higher level, are more creative and innovative and are more likely to represent our
organizations profitably.6 For many diverse employees they are the “Only” representative of their group and this
may lead to pressure to perform and a sense of isolation.” It can also create a significantly challenging work
experience.® On the other hand, studies show that if diverse employees have experienced unfairness they are
strongly disinclined to recommend their employer to other potential employees.® Also, one-third of people of color
would stay at their employer if there was better management who recognized their abilities. Employees are more
satisfied with their job when they feel that their company prioritizes gender diversity, compared to 57 percent of
employees who do not feel like their company prioritizes gender diversity.'® High turnover can be evidence of a
work system that does not deal with repeated instances of bias.!" Missing these recommendations can harm our
ability to recruit top-notch talent. Millennials expect inclusion, and they will make up 75% of the workforce by 2025.12

What often gets the attention of management is the bottom line, and it is proven that disrupting bias improves
performance. For example, Google found a flaw in a new video-downloading program that was the result of not
considering left-handed users in the design.'® According to a report by McKinsey, companies with the most
ethnically diverse executive teams are 33% more profitable. Also, a Catalyst study found that companies with
more women in executive positions have a 34% higher return to shareholders than those that do not.'® Diverse
financial service teams outperform homogenous teams.'® Other studies show that the financial judgments that
professional investors make are influenced by racial and gender attitudes.'” And the resulting deficit in funding
minority teams is being recognized and corporate initiatives are being taken.'® Companies are not alone in this, as
online individual consumers are more likely to buy from white sellers.'® What is at stake is not just profitability, but
people and community recognition and acceptance, creativity and different perspectives.

I, What Is Unconscious Bias?

In the first seven seconds we meet someone, we make 12 judgments about them, including about their dress, the
way they speak, the way they shake our hand, their stare (or lack of eye contact). Malcolm Gladwell describes this
as follows: “All of us have implicit biases [to] some degree. This does not necessarily mean we will act in an
inappropriate or discriminatory manner, only that our first ‘blink’ sends us certain information. The judgments we
make in these crucial first seconds include, if they have high status, are trustworthy, smart, dominant, successful,
adventurous, aggressive, religious, extroverted, a competent leader, conscientious, and on their way to a promotion.
Acknowledging and understanding this implicit response and its value and role is critical for us to make informed
decisions and is particularly critical if our decisions are to embody fairness and justice.”2°

Biases are automatically triggered by our brain making quick judgments about people and situations based on our
background, cultural environment, and our experiences. We naturally assign people to social categories and these
can be based on stories, books, movies, media, and culture. Bias is not isolated to a single gender, race,
generation, or industry.2' Having a bias does not make us bad people, it only makes us human.

Shortcuts or shorthand ways of thinking are efficient. We have to make decisions daily about what is safe or not,
and an unconscious bias can operate as a “danger detector.”?2 \We have to filter about 11 million pieces of
information that we are exposed to at any one time because our brains can only functionally deal with about 40.23

We can only manage bias; unconscious biases are a fact of life. Our brains are hardwired for connection. Some
even believe that Maslow’s Hierarchy got it wrong because belongingness is the most important human need. We
tend to gather around those who are most like us — where we share identity, destiny, and values. We can widen
the gap of inequality with this “similar to me bias’.?* We naturally prefer to connect with people who look and behave
like us. While we realize that those in our group are all different from each other, we tend to look at those in a
different group as all the same.?> We have each created mental categories that we use to quickly sort information.
How fast can we scroll through a web site of items on sale? We “cherry pick” information that supports our opinions
and views.?® When we do this, we validate and reinforce our biases, making it that much harder to restructure our
thinking to be neutral. We all have reactions which can be negative or positive based on past experiences that
become our bias (both conscious and unconscious). Unconscious bias is far more prevalent than conscious
prejudice and often incompatible with one's conscious values.?’” Certain scenarios can activate unconscious
attitudes and beliefs. These incredibly quick judgments and assessments of people and situations impact our
decisions and actions without us even realizing it. And in this age of Zoom calls, we are missing many non-verbal



cues in how to relate to others and especially how best to negotiate. Research shows that a typical video call
impairs our natural ingrained ability to get the holistic picture of what is being conveyed by non-verbal cues. Are
they slightly turned away? Did they inhale quickly before interrupting?2® We must have intense attention to the
words and miss hand gestures and minute facial expressions. Gallery views are a real challenge forcing us to
decode many people at once. We cannot read the room while the screen only shows the one person who is
speaking. This excess stimuli from being hyper-focused is taxing and can create a sense of being drained and not
having accomplished anything.?® Query whether video calls cause us to rely even more on our unconscious biases.

We take our unconscious biases into the workplace. And these unconscious biases in the workplace can hinder
recruiting, hiring, and retention efforts, and unknowingly shape our organizations and the communities they serve.
Unconscious bias can affect how we evaluate and promote people despite their talent and performance.

V. How Can We Tell When We Have An Unconscious Bias?

There are tests to help determine a hidden or unconscious bias. One is the Implicit Association Test (“IAT”)3 that
is a part of Project Implicit Social Attitudes3'. Over a million people have taken IAT tests to measure preferences
in connection with certain categories: age, weight, sexuality, race, skin tone, disability, religion, Asians, Native
Americans, and Arab-Muslims. The results are interpreted based on research from the University of Virginia, Yale
University, the University of Washington, and Harvard. The IAT measures the strength of associations between
concepts. If | say peanut butter does the word jelly come to mind quickly? In the case of IAT would you link Black
people, gay people with evaluations (e.g., good, bad) or with stereotypes (e.g., athletic, clumsy). The IAT score is
based on how long it takes a person on average to sort the words. The main idea is that making a response is
easier when the adjective is more closely related to the category items.

A person has an implicit preference for thin people relative to heavier people if they are faster to categorize
adjectives such as Good with Thin People and Bad with Fat People, relative to the reverse. In fact, based on results
taken so far, 75 % of people prefer thin people and only 9% prefer heavier people. The researchers have seen no
evidence that your hand dominance influences the scores. 32

The Black - White Race Attitude Test

BEAUTY FILTH
HAPPY SICK
JOy GREED




There are those that argue the IAT is a weak predictor of behavior, and at least one IAT research team member
warns against “leaping to applications that the evidence doesn’t yet support.”33 Diversity training is full of good
intentions and weak evidence and there definitely is a risk that training can make things worse. And there are those
that say the best use of IAT tests is to open up a conversation and help people memorialize their priorities.3* The
Litigation Section of the American Bar Association has an Implicit Bias Initiative to present a toolbox to explore ways
to “debias” the profession.3® While, for the most part, real estate lawyers are not concerned with litigation and juries,
our contracts require a meeting of the minds and our interactions with clients and other attorneys depend on open
communication and fact finding.

V. What Does The Research Say?

Robert Rosenthal's Research in 1963 was one of the first studies to recognize that how we treat others affects what
they think of themselves and their ultimate success.® In the first part of the study, three children were picked at
random and the teachers were told that those three children (the bloomers) were very smart but not to tell the
children. The bloomers performed much better than other students in their class. In fact, the bloomer children were
picked at random and not based on higher test scores. The teachers were emphatic they did not do anything
different with the bloomer children. In the second part of the study, Rosenthal filmed the class. When the identified
bloomer child said something good, the teacher would nod three times. When the bloomer child said something
bad, the teacher would encourage the student to try again. The teacher would blame the mistake on a situation
such as the bloomer child had not slept well. There are other studies of educational outcomes based on explicit
and implicit racial bias that put students at higher risk for negative life outcomes %7

Another study of how unconscious bias impacts business decisions was the Resume Study.3® Researchers sent
out 13,000 fake resumes for 3,000 job postings using names that were “typically white” or “typically black.” Resumes
with “typically white” names received 50% more callback than “typically black” names and average “typically white”
named candidates received more callbacks than highly skilled “typically black” named candidates. Whereas the
highly skilled candidates received more callbacks than average candidates if the names were “typically white”, but
if the names were “typically black” there was no difference in call backs between highly skilled and average
candidates. In a 2017 study, those with Chinese, Indian or Pakistani-sounding names were 28% less likely to get
invited to an interview than fictitious candidates with English-sounding names, even when their qualifications were
the same.3® Research in gender and racial implicit bias by 251 physics and biology faculty members at eight U.S.
research universities also showed differences in how applicants were rated. Where the CV was identical, but the
name was manipulated to indicate the applicant’s gender, race and ethnicity, male physics applicants were more
highly rated, and the lowest ratings were given to Black and Latina women.4® Some countries are pushing for
resumes to be sorted without names or identifying features to make them “name-blind recruitment” and some large
UK companies (HSBC, KPMG and Deloitte) have implemented this. However, one study in Sweden found no
increase in the rate at which ethnic minority candidates were hired after the use of anonymous résumés.4' Another
study found that candidates from elite schools received 12 times more call backs than other schools.4?

Bias in the arts has been studied and shows identifying gender can make a difference in who is selected to be in
an orchestra or whose art museums buy. Orchestras have been able to change the way they hire musicians and
increase the number of women. As late as 1970, the top five orchestras in the U.S. had fewer than 5% women. It
was not until 1980 that any of these top orchestras had 10% female musicians. But by 1997 they were up to 25%,
and today some orchestras have 30+%. What is the source of this change? The answer is blind auditions.
Symphony orchestra auditions are now typically held behind a curtain so that those making the decisions cannot
be influenced by gender, nationality, or appearance. Sometimes women must take off shoes so their heels cannot
be heard as they walk across the stage. Now it is 50% more likely that a woman will advance to final auditions.*3
Similarly for art, museums noted that 87% of art in major museum collections is from men. And art from men is
sold at much higher prices (on average 40% less than work by male artists and a 90% difference in one example
comparing a famous woman and male painter)** Oxford University did a study to determine if people could tell if art
were made by a man or a woman when shown a variety of paintings picked at random and the experiment subjects
could not guess the gender. However, if they guess the painting was by a woman, they like the painting less.*5
The notion that the market never lies is undercut by this study by Oxford and some museums are changing the
focus of purchases. One danger, however, is to just purchase art by women whose art has the highest price. What
this creates is a tiny number of women becoming the symbol or token. 4

Like gender, race impacts our perceptions about an individual's competence and ability. Formal requirements are
applied more rigorously to low status groups and more leniently to high status groups. A study of whether there
was a bias in the perceptions of writing skills of White and Black law firm associates was conducted by Dr. Arin
Reeves involving 60 partners at 22 major law firms. The partners were given a memo with numerous mistakes to
review. When the partners thought the author was White the memo scored a 4.1 and one comment was “potential”.
When the partners thought the author was Black the memo scored a 3.2 with one comment of “I can’t believe he



went to NYU”47 48 Lawyers it appears like cognitive closure (clear answers over ambiguity), and this can be distorted
by unconscious bias. Lawyers want to be valued for our accuracy and objectivity. Strong feelings and hostile
attributions to the parties on the other side can impair objectivity. One study has shown evidence that counter-
attitudinal thinking is necessary to improve predictive thinking. 4°

The persistent under-representation of female CEOs across different countries suggests that women face
significant gender bias in the hiring and promotion of leaders. A December 2019 study found that CEO positions
at S&P 500 companies are held by 29 women.?® Research from the University of Kent looked for evidence that
male and female candidates’ leadership potential and leadership performance are evaluated differently. This
research may show that there is a bias in the hiring process: assessing men as having leadership potential and
evaluating women on having demonstrated leadership performance.5!

Bias is not just about race and gender. Is there such a thing as height bias? Only 14.5% of American men are six
feet or over, yet almost 60% of corporate CEOs are six feet tall or over.52 Why does this happen? We do not think
we treat taller people any differently than shorter people. There is evidence to suggest that height, particularly in
men, does trigger a certain set of very positive, unconscious associations. What is being tall worth? Research
shows that when corrected for age and gender, an inch of height is worth approximately $789 per year in salary. A
six-foot person would earn $5,525 more each year than someone who is 5’5”.58 On the positive side, if we wear
glasses, there may be a bias that we are smarter. In fact, a recent research study suggests there may be a genetic
association of greater cognitive function with myopia.5*

It also appears that US corporations may have a bias in favor of extroverts.55 Describing an introvert as shy, quiet,
socially awkward and reserved in fact may be incorrect and misleading.5® CBRE Executive Vice President and
General Counsel Larry Midler oversees approximately 150 lawyers globally and identifies himself as an extrovert,
and he noted “that we have been conditioned to assign greater value to extroverted behavior, often confusing this
with good performance.”® One author says we have moved away from valuing character and shifted to valuing
personality. She points out that no research shows a correlation between the most talkative person in the room
and the one with the best ideas.?® If introversion is viewed as a pathology rather than a temperament, then it is no
wonder that many introverts masquerade as extroverts. If our teams are best when members bring diverse
approaches and present themselves authentically, then we should embrace and value differing temperaments.
Rather than personality, key leadership skills are thought to be perceived as trustworthy and fair, making tough
decisions, and having a grounded and thoughtful demeanor.5°

Having a foreign accent has also been shown to elicit unconscious bias. University of Chicago psychologists
hypothesized that the difficulty in understanding speech that is accented would affect the speaker’s credibility that
was unrelated to stereotype about foreigners.®0 Native and non-native English speakers recited a trivia statement
such as, “A giraffe can go without water longer than a camel can” and the subjects were told was written by the
researchers. The subject tended to doubt the statements when recited with an accent. In the second part of the
study the subjects were explicitly told the goal was to learn how the difficulty of understanding people’s speech
might affect the perceived credibility of their statements. The statements were still judged as less truthful when
spoken with a heavy accent. However, when there is cognitive disfluency, people are prompted to slow down and
think more critically.

Data measuring anti-Asian bias during the pandemic indicates there has been a steady rise in reports of harassment
and assaults against Asians since mid-March 2020, and police data shows that attacks on Asians in 16 of America’s
largest cities has risen 164% during the first quarter of 2021.6" Sociologists say people are worried about the
transmission of a disease that they associate with foreignness and Asian faces and people cannot change how
their faces look.®2 The use of words such as “Kung-Flu” or “China Virus” make the association with an Asian
appearance and the negative emotions and fear during the pandemic closer.®3

It is a tenet for all lawyers that language matters. The word “woke” was originally a Black word to signify Black
consciousness and to call for the world to wake up to systemic racism. Merriam-Webster defines woke as being
aware to important facts and issues (especially issues of racial and social justice). Now “woke” sometimes is used
in a derogatory manner to criticize people who aspire to these values and saying a “woke culture” seeks to revise
American history and culture as racist.5* 85Likewise the movement Black Lives Matter is disparaged as meaning
only Black Lives Matter by saying the phrase should be “All Lives Matter.” Founders of the Black Lives Matter say
rather it is a statement that if Black people who are marginalized are raised up, then in fact in our society all lives
will matter. 667

Takeaway: We do not think that we think anyone is more capable or smarter because of their accent, height,
looks, dress, or weight, but research shows that many unknowingly make decisions based on these factors.



VI. How Can We Change Our Behaviors?

We all have behaviors we want to change, from smoking to exercising to being organized. If we think about changing
unconscious bias behaviors as a New Year’s Resolution, we are doomed to fail. The first thing we need to do is to
realize who we are: we are Americans. We believe in liberty, justice and freedom for all. If we agree with that
statement, we are able to position ourselves to do the work needed to change behaviors, knowing we are not
perfect. If we recognize that each one of us has worth, we can resolve to change our behavior to reflect this.
Fortunately, the study of psychology can help us process our resolve. While the psychology that underlies changing
behaviors is complex, there are several theories and models and these can help us plan, enact, measure and
maintain behavioral changes.®® Cognitive Behavioral Therapy or CBT is widely accepted and used to change
behaviors and actions. This form of therapy focuses on the interrelationship between thoughts, feelings and our
behaviors and actions. Identifying a thought can reveal how we will behave, and we can shift how we behave.
Conversely changing how we behave will also change our thoughts and feelings. The CBT diagram below shows
how automatic thoughts and assumptions directly can change our behaviors and actions.®°

What we think affects
how we act and feel.

/caT\

Behaviour

What we feel affects What we do affects
how we think and do. how we think and feel.

The key is challenging the thoughts we have. If we dispute and challenge the thought, we can create new
consequences. These new consequences will affect new beliefs that we can adopt and implement. Before we heard
about unconscious bias”™ we may not have thought about needing to change behaviors, and we would be in the
stage some psychologists call precontemplation.” If reading this paper or attending this seminar allows us to openly
receive the message that unconscious bias creates harmful behaviors, we can begin to actively contemplate the
need to change our behaviors. Each one of us will have a different way of being motivated to believe there is a need
to make a change. We may not decide to exercise to lose weight to be healthy, but rather we may be motivated to
fit into clothes we wore ten years ago. The next step to effecting behavioral change is to be determined and to
prepare ourselves - mentally and sometimes physically -to take action and to continue to maintain these actions.
To help make changes in our thinking and behaviors, we will look at specific actions, namely what we can say and
what we can do in the workplace.

VII. What Could We Say?




In a real-life situation, when we encounter an unconscious bias, there are methods we can consider using when
responding. Some of these include the following:

e Assume Good Intent/Explain Impact
“It sounds like you're trying to give me a compliment, but it feels a little more like an insult.”

e Ask A Question
“I'm surprised to hear you say that about Jennifer. What makes you say that about working with women
with young children?”

¢ Interrupt and redirect
“We have a funding deadline; do we have all the signature pages we need?”

¢ Reveal the contradiction
“Abby is one of our highest ranked associates. Forbes just named her to 30 Under 30: The Top Young
Lawyers.”

e Support
“Reginald, what are we missing? What do you think our best course of action is? Let’s go talk with the
client in the next room.”

“I'd like to invite Matt to attend the axe throwing event; | think he would feel left out if all the other guys are
going even if you don’t think it’s his kind of thing.”

e Humor
“l know that statement didn’t come from this room.”

VIIIL. What Personal Action Plan Can And Should We Make?

There is need for action plans when 65% of professionals surveyed in one real estate industry study said they had
experienced or observed gender bias against women in their commercial real estate workplace in the last five
years.”? According to one report, attrition is not the problem. Women and men are leaving their companies at similar
rates and have similar intentions to remain in the workforce. More than half of all employees plan to stay at their
companies for five or more years and of those that intend to leave, 81% say they plan to stay in the workforce.”

Ninety-six percent of participants in unconscious bias training leave with the intent to change behaviors and reduce
bias.”* To change behaviors and outcomes, specific and realistic goals need to be set, and tactics need to be
formulated. Below are some suggestions. For more information, one source on what actions can be taken is
Diversity Best Practices.”

This is a voluntary process. At one unnamed company White males entered a training with bullseyes taped to their
backs.”® We cannot outlaw bias and in fact studies show a backlash when programs are mandatory.”” There may,
however, be a benefit for firms that do work to improve their performance, especially if they provide legal services
to governmental agencies.”® Experimenting with diversity training and collecting data on the attitudes and behaviors
of employees who attend training may make a difference. One study created three versions of the training; one
that focused on gender, one that focused on all sorts of biases and a control that did not mention bias.”® Behavior
was measured over the next 20 weeks. After the training, those that prior were least supportive of women based
on initial assessment were more likely to acknowledge discrimination against women and express support for
policies designed to help women. Those in the gender only training also had positive attitudes toward racial
minorities even though their training had no mention of racial bias. Also, senior women nominated more junior
women for mentorship after the training and more junior women sought out mentorship. The study found little
evidence, however, of a change in behavior of men or White employees overall. Companies do better at diversity
when contact among different groups is increased and people are engaged. Small and consistent actions have a
huge impact.



IX. What Are Bias Busters?80.

Start simple.

Take someone outside of our normal circle at the office out to coffee or lunch and start to get to know them.8' Think
about how we can make a positive introduction by presenting some detail about their background, skills and
potential contribution. Become an astute observer — watch people. Listen more than we talk and listen with an
open mind. Also allow some grace for those who are working to shift their mind set.82 Don’t be quick to judge.
Watch our silent messages; body language counts. Small and consistent actions will have a huge impact. We
need to “just do it” and not say we are going to try. Businesses do not say they are going to try to make a profit and
diversity efforts should not be any different.

How do we post the job?

Be intentional about the language we use in job descriptions to make sure we are using inclusive language and
gender-neutral descriptions. Avoid gender —coded words. Shorter is better. Research has shown that women are
less likely to apply for jobs with a very long list of desirable qualities for fear they are not perfectly suited for the role.
Professional networks have increasingly become important in securing a job with one article saying 50-80% of jobs
are secured by networking.8 Should our firm only hire from online applicants? Should we be suspect of hiring just
from employee referrals.8

How should we handle resumes?

Based on the research, diverse candidates do not get as many call backs without a system in place to sort out
name and identity information.8 Do we make call backs on a random basis for a certain percentage of candidates?

How do we conduct interviews?

Are our interview questions structured task-based questions to help reduce bias during the hiring process? If initial
impressions are written down, then the interviewer can evaluate and assess her own biases and reconfigure her
impressions. The interviewer should evaluate each candidate on her own individual merits and suitability to the job.
Do not try to compare and contrast different candidates.®Also according to one study, if there is only one woman
in our candidate pool, there is statistically no chance she’ll be hired.8” This 2016 study found that the candidate
recommended to be hired was from the majority group of the pool of candidates. This was true if the majority race
was black or white. However, a second study that focused on gender for a job of nurse manager found that if two
of the three finalists were men, then a man was recommended to be hired. When at least two women or two minority
candidates were in the finalist pool, the chance of being hired increased. If there were at least two women
candidates, the chances increased to 79 times more likely a woman would be hired. If there were at least two
minority candidates, the chances increased to 193 times more likely a minority candidate would be hired.

From this research, major law firms and corporate legal departments have adopted the “Mansfield Rule” named for
Arabella Mansfield, the first American woman admitted into the legal profession in 1869.88 The Mansfield Rule
requires firms and departments to actively consider diverse candidates for at least 30% of open leadership and
governance roles. If there are ten applicants, then three of them would be diverse. And there are ways to help
identify and encourage diverse applicants. The Shook Scholars Institute at Shook, Hardy & Bacon was designed
to bring a diverse group of students into the law firm, provide career development and mentoring and prompting
many of them to apply for summer associate positions.8

European countries are ahead of the US in this. In 2008 Norway required listed companies to reserve at least 40%
of their director seats for women or be dissolved. More than a dozen countries since then have set similar quotas
at 30% to 40%. In Belgium, France and Italy, firms that fail to comply can be fined, dissolved, or banned from paying
existing directors. Germany, Spain, and the Netherlands have soft quotas, with no sanctions. Britain has
guidelines. %

In commercial real estate, it is noteworthy that at JLL, 40% of the company’s board of director seats are held by
women, which is more than twice the average of the Fortune 1,000.°" It is possible that companies may stop
focusing on gender diversity once they have two women board members. A recent analysis found that S&P 1,500
companies are more likely to have just two women on their board of directors than would be expected by chance.
92

It is not just about seats on the Board. Only about 1 in 5 C-suite leaders is a woman, and only 1 in 25 is a woman
of color.?® There is a difference of opinion about what it looks like to say women are well represented in leadership.



According to the 2018 report from McKinsey, 45% of men think this is so if 1 in 10 senior leaders in their company
is a woman. By comparison, only 28% women think 1 in 10 is being well represented.®* The 2019 report from
McKinsey shows that fewer than half of men and women think the best opportunities go to the most deserving
employees and less than a quarter say the most qualified candidates are promoted to manager.®> Women are less
optimistic than men in all these measures. The progress to the top is constrained by a “broken rung” where the first
step up to manager is more available to men than women.% It is noteworthy that 87 percent of companies are
highly committed to gender diversity in the 2019 McKinsey study versus 56% in the 2012 study.% If our clients are
having this focus, we should expect them to view their legal providers having a similar commitment.

How do we handle meetings, sponsorship, mentoring and skills development?

How we conduct meetings can also reinforce or confirm a bias. One study of lawyers found that half of women
report being interrupted in meetings at a higher rate than their male peers are.®® In meetings where there are more
men than women, women typically participated about 25% less than their male coworkers.®® And if a woman
participates a lot, she is thought to have dominated the conversation. Tracking airtime in meetings can help with
this. Keeping track of those that drown others out and explaining to them in private the importance of getting
contributions from the entire group can disrupt this behavior. Calling out when majority-group members take credit
for ideas of others will showcase the talents of all team members. Also, when and where meetings are scheduled
makes a difference. Scheduling meetings outside of work hours can be a disadvantage to caregivers (both for
eldercare as well as childcare). The location of the meeting may also have an impact. It might seem positive to
meet at the country or university club, but some attendees may not feel like this is a home turf for them or gives
others an artificial advantage in a setting more comfortable to them. 100

It is not just about having a mentor. Having a more senior mentor is fundamental to career success and can result
in more promotions and greater compensation. ! Studies show that men have benefited more from mentorship
than women, but the men’s mentors were more senior. The benefits of mentoring continue past the time of
mentorship. Women who have been mentored become mentors themselves. '%2A sponsor vouches for a person’s
competency and leadership abilities. A person with a sponsor is motivated to achieve. One study showed that
women with sponsors are 27% more likely than their peers who were not sponsored to ask for a raise, and they
were 22% more likely to ask for assignments that would build their reputations. ' If they had a sponsor, they also
aspired to be a leader.'® Mentees want to have a manager that respects and values their opinions and to be asked:
“what are your thoughts?” “We’re having this meeting. Can | pull you in on this?'% In reality there are not that many
sponsors; fewer than one in four employees has a sponsor.'% Also consider access. Do certain team members
have more access to senior attorneys? It may be that some associates feel comfortable coming into our offices. If
we notice this trend, seek out the attorneys who are not getting this access. 0"

When assignments are made, make sure administrative and non-credit assignments are shared equally and not
given to diverse attorneys who volunteer to show they are team players.'%® Women report doing 20% more “office
housework” on average and an expectation to be the “worker bee.”1% Frequently, repeat high profile or good work
is given to a trusted colleague because there is time pressure. Realize that doing this with important assignments
can exclude diverse employees and prevent them from showcasing their talents. Take a long-term view and train
diverse candidates, allowing them to develop their careers. This may take more time but helps to create a deeper
bench and will save time and money in the long run.'"® When difficult assignments are available, consider whether
we assume an employee with children will not want to be given them. It is better to ask the employee and give
them the opportunity. If they take the assignment, check to see if we start to worry about the children and think less
of the employee. If they do not take the assignment, check to see if we think the employee is less committed.

How do we handle performance reviews?

When it comes to performance reviews, beware of ‘prove it again,” “tug of war,” the “maternal wall,” and the “tight
rope.”""" Studies show that different words are used for different types of people. Do we critique on personality
traits or work? Do we say a woman is detail oriented and supportive of people in the group and a man is a leader
and strategic? Do we say a man is direct and assertive, but a woman is difficult or abrasive? Do we praise an older
worker for eagerly adopting new technology? And watch if we are giving criticism based on personality. There are
racial stereotypes at play as well. Asian people are categorized as passive and lacking in social skills but also
being more intelligent. Black people are stereotyped as angry or too aggressive, and Latino people are labeled as
hot headed or emotional. 2 If we make a statement that leaves an impression of judgment on personality, we will
influence how other people think of that person unconsciously. Studies have found that when senior managers
evaluate the work product of a group of male and female subordinates they automatically assume that the men
contributed to a greater degree and took on more of a leadership role than the women.'"® Also when we give repeat
assignments to one individual that showcase that person’s talents, that person can be viewed as a superstar and
we can create an atmosphere where others in our group are not evaluated evenly. Low status groups who have



not been given these assignments are viewed as not being ready and when they do succeed their success can be
attributed to luck. Mistakes by a superstar may be overlooked but mistakes by a low status person are noticed and
remembered.''* If we are in an underrepresented group, consider if we hold others in our group to a higher standard
or if we may distance ourselves from our group. Studies have shown that women fault each other for being too
feminine or too masculine. People of color may fault each other for being “too white” or not “white” enough.

Parents may fault other parents for taking too much time off or too little. "> And there is a ‘maternal bias’ that stems
from stereotypes. The Journal of Social Issues has reported that given two identical CVs with the one difference
being one candidate was identified as a mother versus a father, participants were rated differently. Both mother
and father candidates were rated as warmer than childless male and female candidates, but only the mother was
rated as less competent.’'® Participants expressed less interest in hiring, promoting and educating the working
mother compared to the childless woman.'"” And fathers were held to more lenient standards than men without
children.'"® In interviews, powerful employers would socialize more with candidates perceived as warm, but were
not more likely to hire them.''® Further studies have shown that, compared to women with identical resumes except
for having children, mothers were: 50% less likely to be promoted; offered less in salary for the same position and
held to higher performance and punctuality standards. Bias against mothers stems from assumptions about how a
mother should behave, from whether a mother should stay at home or the party giving the assignment benevolently
thinking a time-consuming project should not go to the mother.

The best reviews solicit consistent data from all users.'?0 Having an “open box” on a review form to fill in how a
person thinks they have performed or for the reviewer to fill in how the person has performed invites ambiguity and
bias can be exhibited.'?! Research show men get longer and more detailed reviews than women.'22 One study
looks at the types of questions male entrepreneurs and women entrepreneurs are asked. Male entrepreneurs were
asked promotion-focused questions highlighting upside and potential gains and women entrepreneurs were asked
risk focused questions highlighting potential losses and risk mitigation. The study showed the male entrepreneurs
raised at least six times more money than the women entrepreneurs who were asked risk-focused questions.123
Developing a check list of agreed criteria or qualities to look for in assessing performance and whether expectations
were met allows for a more balanced review process. Creating a list as a group of qualities that would make a new
or existing team member successful such as client focused, identifies risks, identifies opportunities for new or
increased work, helps reviewers pinpoint behaviors. Often having prompts such as “describe the way the associate
met your expectations” can invite a better response. Asking for specific measurable outcomes helps ensure a fairer
review.12* Even the use of words such as “good” invites subjectivity.2®> There is software to detect language bias. 126
One is the Textio software that can scan thousands of documents for bias. This data can help teams see the actual
use of these words and learn to make corrections.

How do we communicate about compensation?

Studies show disparity of compensation between women and men in the commercial real estate industry. Ina 2018
study, the top two concerns were equal pay and lack of promotion opportunities which results in higher pay.'?” In
2015, the industry median annual compensation was $115,000 for women and $150,000 for men — an average
income gap of 23.3%. The income gap was widest in the C-Suite at 29.8%.'2® One cause for this has been the
notion that women do not ask for raises. A 2016 study showed that women do ask for raises as often as their male
counterparts, but they get what they want 25% less often.2°

Knowing what the compensation levels are may also influence whether diverse employees ask for higher salaries.
Sixty-two percent of respondents in the CREW Network 2016 survey believe that if employers were required to
share compensation information, pay would be more equitable. 130

How do we make a diverse person feel they are in the “in group”?

Being mindful of our power and privilege is a good start. Consider if we send messages about who is in the “In-
Group.” Do we have a wall of pictures of partners or CEOs? What does that say about who belongs.'3'" Think
about how we can adapt to others, rather than expecting others to adapt their differences to fit in with us. Finding
a common interest helps people move from the out-group to the in-group. Being curious about our colleagues and
finding ways to connect will help guide us. Also being ourselves and sharing some of our personal self will allow
team members to be more open about themselves. Trying not to spend all our social time with the same group will
allow us to widen our circle to include people different from us. Widening the trusted circle of go-to people we seek
out for advice and perspective will show that we value them. And research shows that as diversity increases, people
see social groups as more similar and there are fewer stereotypes. '3 There have been some notable improvements
in the IAT scores. 133 And perhaps in this time of extreme polarization it is hopeful to note that the investigators found
that this change in perspective also correlated with greater subjective wellbeing. 34



IX. Conclusion.

This paper contains a lot of information. Hopefully, it will initiate many conversations about unconscious bias among
our colleagues and communities. We likely will find ourselves outside of our comfort zone as we question our own
individual unconscious bias. We may reach conclusions and realizations that hopefully will help us improve our
respective firms and communities. We recognize this is hard individual and corporate work. We need to remind
ourselves that this is not theoretical — there is a human face to these studies and statistics. We live and work in a
complex system where some are given different access and opportunities based upon our individual biases. The
results of all of our collective unconscious bias can affect lives, limit careers, and create real harm not only in our
workplaces, but also across our communities and our nation. This is a collaborative and reciprocal effort. We are
truly all in this together. To do this work, we need to accept we all make mistakes, we can yield where we can to
others, we can mutually affirm our differences, we can advocate and promote change in ourselves, and we can
work to reform policies.'3® If we want to change the way our culture manifests itself, we need to work continually,
and hopefully this seminar assists us in improving our workplace and our cultural system. 36
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