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Seeing Through the Fog: Drafting Leases That Clients,
Lawyers, And Judges Will All Understand Clearly
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Introductions

Lease Interpretation In Court

1. Judge’s Experience with Shopping Center Leases
2. Four Corners

3. Ambiguity - What Comes in

4. Evidence Comes in to Prove Ambiguity

Implied Covenants

Implied covenant of good faith and fair dealing
Implied covenant of failure to operate

Implied covenant of quiet enjoyment

Implied covenant to maintain commercial property
Implied rights/restrictions
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Heavily Litigated Clauses

1. Cotenancy

2. Use and Exclusives

3. Liquidated Damages, Rent Acceleration, Penalties
4. Self Help Remedies

COVID Clauses

1 Payment of Rent

2 Use Provision

3. Force Majeure

4 Casualty, Condemnation
5 Case Update

Hidden/Boiler Plate Clauses

1. Procedural Boilerplate Clauses

2. Substantive Boilerplate Clauses

3. New Post-Covid Boilerplate Clauses

Concluding Remarks
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