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Introductions/Overview
“Ethucation” in the Age of Transparency: helping you “see through” ethical 
challenges in deal making.

In this hour, our panel will explore several ethical considerations in the journey of 
retail development. 

Topics will include Sunshine Laws, lobbying, confidentiality, conflicts of interest, 
gifts, anti-bribery, anti-corruption, OFAC checks, use of web-based applications, 
use of Artificial Intelligence, and the use of actual intelligence overall.  

The panel will also share contract clauses to confirm transactional ethics and 
may spark some interesting responses from the deal makers!

We hope you will be well  “ethucated.”



Considerations in Dealing with 
Governmental Agencies:  Glass Houses

Elissa Wilson 



The Basics – What is a Public Record?

Public records laws generally require 
every public office to provide copies of 
public records to any requestor within a 
reasonable period of time. 

*What is a public record?
 



• A public record can also include documents coming under 
the jurisdiction of a public office.

• A public office can be any agency, office or entity exercising 
government function.

Key Take Away: If you are interacting with a public office or 
agent for a public office, anything you send to that office 
could become a public record.

The Basics – What is a Public Record? (cont’d)



The Basics – Requesting Public Records 

Who can request a public record? 
SHORT ANSWER:  In most states, anyone.  
This includes members of public, journalists, 
or even a competitor. 

• Generally, no specific format is required.
• The requester’s identity and intended 

use often need not be disclosed.



The Basics – Requesting Public Records (cont’d) 

• Typically, the public office must respond 
within reasonable timeframe.

What happens if a public office does not 
produce a public record within a reasonable 
period of time after receiving a public record 
request? 



The Basics – Limitations

• A request must be for the public office’s existing records.
– Public records laws do not require the creation of records.

• Public offices are not typically required to answer questions about public 
records.

• A request must not be ambiguous or overly broad.

• Information exempt from disclosure can be withheld/redacted.



Poll Question – Which Records are Most 
Typically Exempt from Disclosure under Most 

States’ Public Records Laws?
A. Trade secrets
B. Records subject to a non-disclosure agreement executed 

by an executive agency official or by the equivalent of the 
political subdivision’s chief executive officer

C. Both A and B  
D. Neither A or B



The Basics – Relevant Public Records Exemptions 

• Trade secrets – usually, but there is a high 
standard.

• Confidential business/financial 
information – sometimes, and sometimes 
of limited duration.

• Infrastructure records (post 9/11) – 
sometimes.

• Pursuit of potential site/deal before 
commitment – sometimes.



The Basics – Trade Secrets

Trade Secrets. Most states’ laws exempt records the release of which is prohibited 
by state or federal law. Included within that category are trade secrets.
Trade secrets encompass a variety of information (including scientific or technical 
information, or any business information, plans or financial information) that 
satisfy both of the following criteria:

(1) It derives independent economic value, actual or potential, from not being 
generally known to, and not being readily ascertainable by proper means by, other 
persons who can obtain economic value from its disclosure or use; and
(2) It is the subject of efforts that are reasonable under the circumstances to maintain 
its secrecy.



Public Records Best Practices

Is there anything I can do to protect confidential 
information when I interact with a public office?  

SHORT ANSWER:  Yes.  Use best practices.  
Key Best Practice:  Plan for the expected.  
• Identify early your confidentiality pressure points.
• Anticipate the information likely to be sought via public 

records requests, based on the circumstances of the 
transaction.  Use that knowledge to carefully plan the 
types of information disclosed and manner of 
disclosure. 



• Limit the disclosure of documents to a public office to only 
those documents that are required or otherwise necessary
– If a public office has not specifically requested a document, 

consider why it is being produced

– Don’t volunteer confidential or sensitive information

Public Records Best Practices (cont’d)



Identify alternatives to disclosing confidential information.
– Use less sensitive documents

– Consider alternative types of information

Public Records Best Practices (cont’d)



Public Records Best Practices (cont’d)

• Avoid the unnecessary creation of public records  
– Do not send unnecessary written communication or email to a 

public office

– Use verbal communication with a public office where appropriate

– Consider allowing the public office to visually inspect records (in 
lieu of taking possession of them)



Public Records Best Practices (cont’d)

Consider whether documents need to be marked in some 
fashion as “confidential” or redacted before being provided to 
a public office.   
A document may need to be marked either pursuant to:

– a Nondisclosure Agreement, or 
– a recognized exception to the applicable public records act.



Public Records Best Practices (cont’d)

Limit the use of confidential information at public meetings
– If confidential information must be used, consider presenting the 

information verbally or in executive session as permitted by law

– Documents presented before a public body at a public meeting 
will generally be treated as a public record



Public Records Law: What to Expect

Risk and Opportunity

•  Always anticipate the possibility that any document 
received by a public office may ultimately become a public 
record subject to disclosure.  

• Use the “front page of the newspaper” rule



Open Meetings Laws

• Require all meetings of a public body be open to the public
• Public body means any board, commission, committee, council or similar 

decision-making body of a state agency or authority, and similar entities 
at the local level, including a legislative authority

• A meeting means any prearranged discussion of the public business of 
the public body by a majority of the members

• A public body must use a reasonable method to notify the public in 
advance of the time and place of a meeting



Poll Question: Which are possible consequences of 
noncompliance with public meetings requirements?

A. Misdemeanor offense for public officials.

B. Actions taken in violation of public meetings requirements 
are void.

C. Both A and B.

D. Neither A or B.



Executive Sessions

• Typically, the allowance is narrow
– Example: marketing plans, specific business strategy, production 

techniques, trade secrets, or personal financial statements of an 
applicant for economic development assistance

• Strict adherence to procedural requirements
• There are also some open meetings exceptions for particular bodies
• Potentially drastic consequences for failing to comply with rules



Sunshine Law Mistakes – 
Vorys’ Top Ten 

• No worries, we have an NDA.
• No one will request the NDA, right?
• It’s just an NDA; any generic form will do. 
• Email addresses are invisible. 
• It contains confidential business 

information, so it must not be public.



Sunshine Law Mistakes – 
Vorys’ Top Ten (cont’d)

• The document was provided in executive session, so it can’t 
be public.

• The more information, the better.
• Project Golden Arches.
• The boy who cried trade secret.
• The magical attorney-client privilege.



Lobbying Facts

• Every state prohibits contingency fee 
lobbying

• What is lobbying varies greatly by 
state/locality

• Registered lobbyists must file regular 
reports on lobbying activities and are 
restricted from certain activities

• Violations of lobbying laws can bring civil or 
criminal penalties





Safety Valves
• Look at the definition of executive agencies 

– Does the state have an economic development 
non-profit that administers incentives?  

– But, be careful.  In Ohio, the definition of 
“executive agency” expressly includes 
JobsOhio.

• Direct communication requirements
• Reportable persons limitations
• Lobbying activity thresholds
• Compensation and expenditure thresholds
• Specific activity exceptions 



Lobbying and Lawyering



Lobbying Definitions (example)

What the statute says:      

An “Executive agency lobbyist” is “any person 
engaged to influence executive agency decisions.”

An "Executive agency decision" is either  
• a decision of an executive agency regarding the expenditure of 

funds … with respect to the award of a contract, grant, lease, 
or other financial arrangement under which such funds are 
distributed or allocated, or 

• a regulatory decision of an executive agency or any board or 
commission of the state. 

Ohio Revised Code Section 121.60



Lobbying Definitions (cont’d)

“A regulatory decision” is a decision … which has broad, universal 
application to all persons under the jurisdiction of such agency, board 
or commission.  

Regulatory decisions do not include the decision of an executive 
agency or board or commission which is made solely with respect to 
one or more persons named in a particular case or similar matter.  
[Ohio Administrative Code 101-11-01(C)]

• There is no similar limitation for procurement or expenditure decisions



Considerations in Dealing with Public 
and Private Entities

Susan Willeke





Retail Clauses Pertaining to Ethics



• Anti-bribery, anti-corruption
• OFAC
• Codes of Conduct
• Fair employment practices
• Diversity, Equity, and Inclusion
• Notice clauses
• What duty do clients have in vetting investors?   

What is the exposure for example if funds 
utilized are from illegal operations?

• Drafting software



























Digital Considerations 
in Practicing Law

A conversation.
Ethically, of course. 



Generative Artificial Intelligence (GAI) 
Lurks Everywhere

• Uninvited or unidentified AI guests in conference calls

• ChatGBT and other aids

• CLM (contract lifecycle management)

• Call/meeting recording



Rules for Context

On July 29, 2024, the American Bar Association Standing Committee 
on Ethics and Professional Responsibility released its first formal 
opinion concerning the use of generative artificial intelligence (GIA).  
See Formal Opinion 512: 
https://www.americanbar.org/content/dam/aba/administrative/profess
ional_responsibility/ethics-opinions/aba-formal-opinion-512.pdf



Part 5. Digital Considerations in Practicing Law
FROM THE ABA WEBSITE 

https://www.americanbar.org/news/abanews/aba-news-archives/2024/07/aba-issues-first-ethics-guidance-ai-tools/

“The 15-page opinion specifically outlined that lawyers should be mindful of a host 
of model rules in the ABA Model Rules of Professional Conduct, including:

Model Rule 1.1 (Competence). This obligates lawyers to provide competent 
representation to clients and requires they exercise the “legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the representation.” In 
addition, the model rule states lawyers should understand “the benefits and risks 
associated” with the technologies used to deliver legal services to clients. 
[emphasis added]

Model Rule 1.6 (Confidentiality of Information). Under this model rule, a lawyer using 
GAI must be cognizant of the duty to keep confidential all information relating to the 
representation of a client, regardless of its source, unless the client gives informed 
consent. Other model rules require lawyers to extend similar protections to former 
and prospective clients’ information.”

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/


FROM THE ABA WEBSITE 

“The 15-page opinion specifically outlined that lawyers should be mindful of a host of model 
rules in the ABA Model Rules of Professional Conduct, including:

…Model Rule 1.4 (Communications). This model rule addresses lawyers’ duty to communicate 
with their clients and builds on lawyers’ legal obligations as fiduciaries, which include “the duty 
of an attorney to advise the client promptly whenever he has any information to give which it is 
important the client should receive.” Of particular relevance to GAI, Model Rule 1.4(a)(2) 
states that a lawyer shall “reasonably consult” with the client about the means by which 
the client’s objectives are to be accomplished.  [emphasis added]

Model Rule 1.5 (Fees). This rule requires a lawyer’s fees and expenses to be reasonable and 
includes criteria for evaluating whether a fee or expense is reasonable. The formal opinion notes 
that if a lawyer uses a GAI tool to draft a pleading and expends 15 minutes to input the relevant 
information into the program, the lawyer may charge for that time as well as for the time 
necessary to review the resulting draft for accuracy and completeness. But, in most 
circumstances, the lawyer cannot charge a client for learning how to work a GAI tool.” 
[emphasis added]

https://www.americanbar.org/news/abanews/aba-news-archives/2024/07/aba-issues-first-
ethics-guidance-ai-tools/

Part 5. Digital Considerations in Practicing Law

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/


Watch out for vendor engagements with IT aspects.
Engage proper professional assistance to understand the 
software and processing of your data:
 Security
 Virus protection
 Is data is being collected, shared, sold? 
 GAI involvement 
  Manipulation/alteration?
  Training: is your content or interaction training 
  something else?

Part 5. Digital Considerations in Practicing Law



Keeping Privileged Communications Privileged 
Activities in public places like coffee shops, airport terminals, on planes, etc.

 open laptops, phone calls, phone screen visibility

E-mails, meeting invites, texts, documents being shared.

 Reply all:  who was on the original e-mail. 

 Should your advice be shared with them? 

 Are you about to give privileged advice on an open line?

 Are your clients forwarding your privileged communications?

 Consider both the text of the communication but attachments (you may 
have attached a document with privileged margin comments).

Encrypt communications and documents whenever possible.

Part 5. Digital Considerations in Practicing Law
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